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ABSTRACT  

Foreign investment economically plays pivotal role in the political 
development of a state. Since economically powerful states shows key 
role in the global political issues. In this context every state takes 
attractive measures for the investors to invest money in the host 
country. This paper examines the various methodologies as well as 
rules regarding the foreign investment in Pakistan vis-a-vis at 
international level. The international statutes and the decisions of 
international courts also have great impact upon the formulation of 
Pakistan economic policies towards foreign investment. This paper 
will also analyze how the foreign investment effected due to war on 
terror in this region and due to military regimes that took over the 
democratic governments in Pakistan. In addition, Pakistan should 
adopt flexible and swift policies and laws so that to encourage 

foreign investment.  
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INTRODUCTION 
 
It is a hard reality of global economic history that there have always 
been at least two types of major groups of nations i.e. rich and the 
poor, powerful and weak, advance and backward, skilled and 
unskilled, imperialistic and victims of imperialism etc. One category 
having scarcity of resources and the other has its abundance. 
Moreover universally demand of the capital is always greater than its 
supply. That is why developed countries and their private individuals 
tend to invest capital in the less developed countries for the 
enhancement of their capital and the host countries also welcome 
investments which are helpful in improving their standard of living 
and strengthening their frail economies. Sometime international 
financial institution also invests in developing countries to support 
the poor economies. Consequent to the investment, the protection of 
the interests of the investors has always been regarded as the 
fundamental requirement for the promotion of foreign investment. 
Policies of Pakistan towards foreign investments have passes through 
different transitional periods. The laws regarding protection of 
foreign investments changes from time to time and with the change 
of the government vis-a-vis change of the stakeholders. Another 
major point of discussion will be the foreign policy towards foreign 
investments because of consecutive military rule in the country. After 

9/11 the investment trends in Pakistan will also be a focus of study. 

RULES OF INTERNATIONAL CUSTOMARY LAW FOR 

PROTECTION OF FOREIGN INVESTMENT 

Historically the capital exporting countries being powerful 
politically, economically and militarily have evolved certain 
principals of international customary law through which they ensured 
the protection of the interest of their citizens abroad. International 

customary law covers as under two components:-  
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a) STATE PROPERTY: In principal it is an estate situated in 
another country which is exempted from local law jurisdiction. 
But this rule is subject to the law of reprisal because in state of 
war specialized rules apply among enemy states.  
 

b) PRIVATE PROPERTY: In principal, it is an individual 
ownership which is governs by the domestic laws of the state 
where it is situated. According to the International Customary 
Law, such property can only be taken by the host state in special 
circumstances, without any prejudice and payment of actual 
market value. Interference with foreign property by taxation or 
measures of monetary nature such as devaluation of the national 
currency on the fair bases of equality does not normally 
constitute an interference amounting to expropriation. 

 

In the United Nations document, it has been suggested that there is a 
vanishing consensus on the protection of foreign investment under 
International Customary Law. It has been argued that the ordinary 
rules of international law on expropriation not applicable to cases of 
profound or large scale social change resulting in general policies 
such as nationalization.  

 
With the drastic change in the international socio economic culture 
and giving equal status to the sovereign states by the United Nations, 
at least in the general assembly after decolonization consequent to the 
Second World War and emergence of numerous small states, the 
effect of the international customary law has been deluded. However 
the capital exporting countries gained this end by bilateral treaties. 
United States of America has been following this practice since very 
beginning e.g. treaty of friendship with Pakistan in 1951.Similarly 
United Kingdom after the adventure of Anglo Iranian Oil Dispute 
and the Suez Canal Company nationalization has also resorted 
protection of the interest of her citizens through bilateral treaties. 
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Present era can be called the era of economic imperialism through 
international institutions or by bilateral treaties therefore the 
measures of protection for private investors has also been changed. 
We have gone through the transitional period of nationalization and 
expropriation and now the sovereign states for capital import and 
foreign investment, making legislative amendments, foreign 
investment guaranties, insurance schemes and tax concessions so as 
to attract potential foreign investors. Similarly international efforts 
for formulation of Investment Code have also been made and 
international principles for resolving such dispute was adopted in 

1965
3
.  

EXPROPRIATION: THE RISK TO THE FOREIGN 

INVESTORS 

It means taking of the property of an individual by the host country; 
however it is not simply limited to the taking of property per se. It 
may also include any state activities that are destructive to the 
property of foreign nationals such as imposition of punitive tax, 
imposition of local management without loss of ownership, 

permanent prohibition of sale etc. 

It is noteworthy that the property for the purpose of expropriation 
includes intangible assets such as contractual rights.[Iran-US Claims 
Tribunal, Amoco Int‘l Finance Corp. v. Iran, 15 IRAN-U.S. C.T.R., at 
189 etseq]. Similarly it also includes intellectual property rights, 
rights of shareholder etc. [Piran, H; indirect expropriation in the 
case law of Iran-US Claims Tribunal 1995]. The underlying principal 
is that the acts of the expropriating state must cause actual damage to 
the foreign national and if this is not established, the expropriating 

                                                                 
3
 IBRD convention of settlement of investment dispute between national of other state and 

government. 
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state cannot be held liable. [Elettronica Sicula S.p.A. (ELSI): United 

States of America V. Italy].  

CONDITIONS FOR LAWFUL EXPROPRIATION  

In 1962 the United Nations General Assembly adopted a resolution 
on permanent sovereignty over natural recourses. This stated inter 
alia that the expropriation shall be based on grounds of public unity, 
Security and national interest. In such cases the owner shall be paid 
compensation accordingly. This resolution otherwise suggest that 
expropriation is prima facie lawful on the score of public policy, 
Security or national interest. Many of the bilateral investment 
agreements obligate the host state to refrain from expropriation 
except for the reasons of public necessity and on nondiscriminatory 
basis. Restitution of the expropriated property to the foreign national 
is hardly ever going to occur irrespective of whether the 
expropriation was technically unlawful; therefore, it may be more 
realistic to concentrate on the level of compensation [UN Charter of 

Economic Rights and Duties 1974)]. 

PROTECTION FOR FOREIGN INVESTORS  

There are two types of protection available to foreign investors. One 
is provided by International Customary Law, International 
Institutions and Bilateral Treaties. The second is provided by 
National Statutes of the host country. However value of internal 
statues is always doubtful because state can alter the same to their 
advantage. Besides it, the foreign investor can protect their rights in 

the following manner:  

A) INTERNATIONALIZATION OF CONTRACT: 

The most startling circumstance in which a contract between a 
company and a state can be taken out of the national sphere and 
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be placed in the realms of international law is called the doctrine 
of internationalization of contract. For this purpose certain rules 
have been evolved such as a contract could only be 
internationalized, where it made reference to a system of law 
other than law of the host country. Secondly, whereas arbitration 
clause is attracted the contract. Thirdly, in those cases where the 

contract involves provisions relating to essential economic fields.  

[TEXACO vs. LIBYA, citation. Int’l Arbitral Award, 104 J. Droit 

Int’l 350 (1977), translated in 17 I.L.M. 1 1978.] 

B) BY AVOIDING CALVO CLAUSE:  

The foreign investor should guarantee that agreement does not 
comprise of this provision (Calvo Clause). Whereas this clause 
provides that a foreign investor shall first exhaust local court 
remedy and then go to the international institutions. It was held 
that an individual shall initially resort to the local laws of host 
country [North American Dredging Company of Texas (U.S.A.) 

v. United Mexican States] 

C) EXHAUSTION OF LOCAL REMEDIES RULES:  

There is a close connection between Calvo Clause and the 
exhaustion of local remedy rules as mentioned in the Global Law 
draft. According to this rule the host government is legally 
responsible to make compensation if the oversees investor 
utilized local remedies. [Decision of ICJ Inter Handel case 
Switzerland vs. United States of America 1959]  

D) INCORPORATION OF PROMPT COMPENSATION 

RULE:  

According to Hull formula adopted by industrialized states that 
compensation must be prompt, adequate and effective. It means 
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the nationalizing state should pay in the form of currency which 
reflects the full value of the property taken (Compensation for 
Expropriation: the Case Law by M.H. Mendelson 1985 American 
society of International law).  According UN resolution 1962, 
expropriation must be appropriate compensation where as 
appropriate means compensation assessed by reference to the 
economic viability of the nationalizing state, the importance of 
the property and the benefits which a foreign national already 

acquired. 

E) BY GETTING NATIONALITY OF SOME STATE:  

Under international law every state has the right of diplomatic 
protection of its national.In the following case, the court held that 
it is an elementary rule of law that a state is entitle to take up a 
claim in respect of injury to its nationals and while doing so, a 
state in reality assert its own rights [Palestine concessions case 

1924 PCIJ].  

In the NOTTEBOHM case 1955 International Court of Justice makes 
it clear whether the grant of nationality is sufficient to make a claim? 
It suggested that before a state can make a claim under International 
Law it must establish a genuine link between the state and the 

individual injured.  

In the Salem Case , (Egypt Vs United States 1932) where the 
defendant state objected that the individual in fact was a national of 
two states that the genuine link was not with the plaintiff. The 
argument was not accepted and the right of the state of de jure 

nationality to bring a claim was up held. 

Company is a legal person in state of its nationality is that where it 
was registered. This issue came before international court of justice 
in Belgium Vs Spain 1970. [Barcelona Transaction Case] the 
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company was registered under Canadian Law and suffered various 
injuries at the hands of Spanish authority. Belgium brought a claim 
against Spain on the ground that majority of shareholders in the 
company were Belgian citizen. Claim was rejected on the ground that 
company is a legal person and its rights which are damaged are 
separate from the rights of the shareholders. However, US- Iran 
Claims Settlement Declaration 1981 provided that apart from 
registration of the company, more than 50% of shareholders must be 

the citizens of the state bringing the claim.   

A) STATE OF INVESTOR ENTERING INTO A TREATY 

WITH HOST STATE: 

The foreign investor can ask his country to execute an agreement 
with foreign state to protect his rights. It may be a safeguard. The 
example of this method is provided by the UK’s Investments 

Promotion and Protection Agreements (IPPAs) 

B) BRINGING THE MATTER WITHIN THE REGIME OF 

ICSID:   

 
The investing company can move his case to the international 
organization like (International Convention for Settlement of 
Investment Disputes), if such provision is available in the investment 
contract. The object of the centre is providing facilities for 
conciliation and arbitration in investment deputes between 

contracting state and national of other contracting state.  

PROTECTION AVAILABLE IN PAKISTAN UNDER 

NATIONAL LAW 

Comprehensive enactment for the protection of foreign investment in 
Pakistan is “Foreign Private Investment (Promotion and Protection) 

Act 1976”. 
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It provides the following protections to the foreign private 

individuals: 

a) Facilities and protection already provided by federal government 
to foreign private investors shall not be affected by this law.  

b) Facilities and protection available under bilateral treaties will 
remain intact. 

c) It provides the protection with refence to agreement i.e in case 
the federal government take possession of a property having 
industrial enterprises and it involve forgin investment and 
similarly such industry involves the shares of the Pakistani 
citizen, such agreement shall be protected and it shall not affect 
the agreement in case of acquisition. 

d) That foreign resources or assets involved in trade enterprise shall 
not be acquired accept within appropriate procedure and which 
offer sufficient reward in reimbursement to the investor in shape 
of currency of his own country. 

e) Oversees sponsor shall be given repatriation facilities.    
f) A creditor of an industrial undertaking can return the loan obtain 

in foreign currency as permitted by the government along with 
interest any time.  

g) Outside nationals utilized with the endorsement of the legislature 
in any modern endeavor having remote private speculation may 
make settlement for the upkeep of their wards as per law 

h) The government may allow tax concession and avoidance of 
double taxation to foreign private investments. 

i) While applying laws to trade and business activities having 
oversees assets involved, it shall be given similar treatment as 

extended to other groups having no such reserves. 

After imposition of Martial Law in the country in 1977, Protection of 
Rights in Industrial Property Ordinance 1979 was issued. It was not 
specifically for protection of foreign private investment however in 
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general terms; it provides protection to all the industrial properties. It 

provides that:  

a) No individual should be denied of his industrial property spare as 
per law. 

b) No industrial property shall be compulsorily acquired except for 
public purpose. 

c) Any person to whom compensation is awarded for such 
acquisition may apply to the court to determine that whether the 

compensation is adequate? 

In 1992 Protection of Economic Reforms Act was proclaimed which 
plans to return to the monetary strategies of Pakistan and projects 
identifying with privatization of open segment undertakings and 
nationalized banks, advancement of reserve funds and speculations, 
presentation of financial impetuses for industrialization and 
deregulation of ventures, keeping money, back, trade and installment 
framework, holding and exchange of monetary standards. This 
legislation provides that all the citizens of Pakistan resident inside or 
outside of the country shall be entitle to bring, hold, sell; transfer and 
takeout foreign exchange within or outside of Pakistan in any form 

and shall not be required to make a foreign currency declaration. 

Imposition of emergency in 1998 almost frustrated the former 
protections and the change of regime in 1999 further added 
uncertainty in the field of foreign investment. However, the reports of 
the IMF, World Bank as well as Asian Development Bank reveals 

that President General Musharraf taken swift reforms to saving the 
Pakistan economy from the brink of economic collapse. It is further 
added that despite of Pakistan Nuclear tests, because of the 
Musharraf economic reforms, the foreign direct investment(FDI) 

during 2001 to 2010 increased from 0.485to 1.739(US$ BILLION).  
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During 9/11 war against terrorism, Pakistan played frontline state 
role due to which US aid began to continue in 2001, However 
because of the following main reasons, foreign direct investment in 
Pakistan did not affect reasonably during US war against terrorism: 

a) Statistics demonstrates that Pakistan has more than 160 million 
of populace (IFS, 2006) which spurs the outside financial 
specialists in Pakistan since it makes huge customer merchandise 
showcase, accessibility of human capital, low work cost and low 
generation cost also.  

b) Most imperative explanation behind FDI in Pakistan is that 
Pakistan is geologically and deliberately a perfect area among 
Asian countries. 

c)  Pakistan has created and modern foundation which is pre-
imperative for outside speculation. 

d) Pakistan has a perfect and world class correspondence 
framework from outside financial specialists' perspective. 

e) Furthermore, Pakistan has incredible potential for outside FDI on 
the grounds that Pakistan has started wide-extend financial and 

auxiliary changes in every one of the territories. 

BOARD OF INVESTMENT (BOI) INVESTMENT POLICY 

2013 

A distinguishing feature of the era of globalization is cross border 
flows of foreign investment and creation of production networks by 
multinational companies. The first investment policy in Pakistan was 
given in 1997 which opened service3s, social, infrastructure and 
agriculture sectors for foreign and local investors. Investment Policy 
2013 is logical evolutionary enhancement of the previous policy. It 

has the following salient features. 

a) Free entry for foreign investors. 
b) No limit of foreign investment amount is required.  
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c) Specific fields like aviation, agriculture, banking sector and 
social network can only require appropriate amount for 
investment in Pakistan.  

d) It is allowed by the investing company to withdraw its funds in 
the currency of the country from which the investment was 
originated. 

e) Ease of registration and entry. 
f) Flexibility in financial procedures. 
g) Flexibility in land and real estate procedure. 
h) The foreign investor is at freedom to grasp 60 percent pledge in 

agriculture products and for corporate agriculture farming, 
foreign investor shall be allowed to hold 100 percent equity.  

i) Small and medium size enterprises. (SMEs) 
j) Role of Multilateral Investment Guarantee Agency. (MIGA)  
k) Right to due process of law.  
l) Enhancement of physical security. 

m) Intellectual Property right protection. 

CONCLUSION 

Pakistan is projected to be the third largest populous state in the 
world by 2050. It is in a state of transition from an agrarian to an 
industrialized country. With an emerging economy and growing 
industry, it is possessed tremendous commercial and economic 
opportunities. However, Pakistan experiences military dictatorship 
during the 60 years of independence and the military regimes resulted 
upsets to the economic policies of the democratic governments. 
However on the other hand the democratic regimes also not 
successful in bringing sound economic reform to the country. 
Similarly in the past decades war against terrorism and Pakistan 
being the frontline state, also affect foreign investments. It is indeed a 
challenge of time that Pakistan must strive for foreign investment 

which cannot be achieved unless we have peaceful environment. 
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